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Memorandum
To: Distribution
From: Paul Ferry, P.E.

Highways Engineer
Date: March 28, 2014

Subject:  Public Interest Finding/Certification Process

In the past, a Public Interest Finding was generally required to allow MDT to specify
patented and proprietary products in our projects. FHWA has revised this process. The
attached Guidance on Patented and Proprietary Product Approvals contains significant
changes in the approval process for proprietary products. The primary change is that
the approval process is separated into two categories: Certifications and Public Interest
Findings

Certification

Certifications will replace the majority of public interest findings that MDT has requested
in the past. A Certification is a statement signed by MDT certifying that a particular
patented or proprietary product is either:

a) A unique product for which there is no equally suitable alternative.

b) Necessary for synchronization with existing facilities. Proprietary items in this
category are typically necessary for compatibility with existing systems.

Certifications no longer require FHWA approval even when the projects have full Federal
oversight.

Public Interest Finding (PI1F)
For projects that have full Federal oversight, a Public Interest Finding is required and
must be approved by FHWA for the following circumstances:

a) To allow the use of a patented or proprietary product when other equally
acceptable materials or products are available and the product is not necessary
for synchronization as described above.

b) Requiring the use of state-supplied materials

A Public Interest Finding is also required and must be approved by FHWA for
Proprietary products used to promote synchronization on a statewide or system-wide
basis.



All approved Certifications and Public Interest Findings will be placed on an MDT
website, which will be maintained by the Contract Plans Bureau.

In addition to the MDT website, certain Certifications and Public Interest Findings will be
placed on the AASHTO Product Evaluation List (APEL) website. The MDT Standards
Committee will be responsible for placing the appropriate information on the APEL

website.

Templates are being developed to aid in the writing of Certifications and Public Interest

Findings

If you have questions concerning these standards please contact me.
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Guidance on Patented and Proprietary Product Approvals

Introduction

This document outlines MDT’s updated approval process resulting from revisions to
FHWA's guidance for the use of patented and proprietary products on federal-aid
highway construction projects. The revised process contains two types of approvals;
Public Interest Findings and Certifications. The type of approval required will depend on
the product that is being evaluated and the situation where it will be used.

Additional information on the FHWA guidance can be found at the following link:
http://www.fhwa.dot.gov/programadmin/contracts/011106ga.cfm

Certification
A Certification is a statement signed by MDT certifying that a particular patented or
proprietary product is either:

¢) A unique product for which there is no equally suitable alternative. An example
of this is an innovative product, which is patented or proprietary and offers better
performance.

d) Necessary for synchronization with existing facilities. For example, a project in a
city includes the replacement of fire hydrants. The city uses a specific model of
hydrant and would like the replacement hydrants to be the same model.
Specifying this product is in the public interest, since the city is familiar with the
operation and maintenance, as well as having an inventory of replacement parts
for this model.

Certifications no longer require FHWA approval even when the projects have full Federal
oversight.

Public Interest Finding (PIF)
For projects that have full Federal oversight, a Public Interest Finding (PIF) is required
and must be approved by FHWA for the following circumstances:

c) To allow the use of a patented or proprietary product when other equally
acceptable materials or products are available and the product is not necessary
for synchronization as described above.

d) Requiring the use of state-supplied materials.

In-house PIFs are required for items a) and b) for projects that do not have full Federal
oversight.

A Public Interest Finding is also required and must be approved by FHWA for the use of
proprietary products used to promote synchronization on a statewide or system-wide
basis.



Certification and PIF Processes

Generally, either a Certification or a Public Interest Finding is required for MDT to specify
patented and proprietary products in our projects. Some exceptions are allowed for
some special funding and evaluation programs.

General
The following information needs to be included in both Certifications and PIFs as
applicable.

e The request must note when the use of the patented or proprietary product is
limited to a specific project or projects.

o When a patented or proprietary product is going to be used on a statewide or
system-wide basis, the request must include a specific date after which the
request is no longer in effect (a sunset provision). The use of a patented or
proprietary product can be extended by submitting an additional request. A
request for extension should contain a re-evaluation of the patented or
proprietary product to demonstrate that no equivalent product has been
developed during the period of its use.

Certification

The format for Certifications should be a memo similar to the form that was previously
used for the approval of in-house PIFs. The request should contain the following
information:

e A description of the patented or proprietary product
e Justification with supporting documentation. Supporting documentation can
include, but is not limited to the following information;

» A description of how the patented or proprietary product will benefit the
public — a unique need that cannot be provided by other products, or a
higher standard of service that is not available elsewhere.

» A description of the need for synchronization — compatibility with an
existing system, familiarity with operational and maintenance
characteristics, the need to limit inventories of replacement parts, etc.

» A discussion of cost savings, if any.

o All patented or proprietary products must meet the requirements of specification
106.09. This is the “Buy America”_provision. The determination that the product
meets this requirement must be made prior to submitting the request for
approval. The Materials Bureau will provide assistance in verifying that the
product meets this requirement

o A statement from the appropriate bureau chief certifying that the use of the
patented or proprietary product is necessary, such as:

“MDT certifies that in accordance with the requirements of 23 CFR 635.411(a)(2)
that this patented or proprietary item is essential for synchronization... or,

“MDT certifies that in accordance with the requirements of 23 CFR 635.411(a)(2)
that no equally suitable alternative exists for this patented or proprietary item.”



Public Interest Findings

When a Public Interest Finding is required, the format for PIFs should be a letter to
FHWA similar to those that were submitted previously. When other equally acceptable
materials or products are available, the request should contain the following information:

Description of need, including limitations, conditions and critical factors

An evaluation of other equally acceptable products

Engineering/economic analysis supporting the requested action

A discussion of how the use of the proprietary product will benefit the public
An evaluation of the pool of equally acceptable products

When a Public Interest Finding is needed for the mandatory use of state-supplied
material, the request should contain the following information:

e Description of need, including limitations, conditions and critical factors
e Engineering/economic analysis supporting the requested action

The usual justification or the required use of state-supplied materials is economic. For
example, MDT has purchased an excess of certain materials on a project, and the
restocking fee is a substantial part of the material cost. The request must demonstrate
that the cost savings would be greater than the cost of delivering the material to the new
project site. If the use of the material would result in higher project costs, Federal-aid
funds will not participate in the increase even if the designation would conserve other
public funds.

Special Funding / Evaluation Programs (Exceptions)

Products which have been approved under special funding/evaluation programs, such
as experimental projects or Highways for Life projects, follow a different process and do
not need additional certification or PIF approval. This exception applies only to the
specific special funding or evaluation project. Use on other projects will require
approvals following the formats described above.

Website Postings

All approved Certifications and Public Interest Findings will be placed on an MDT
website. The website can be found under the ‘Doing Business — Contracting/Consulting
Section’ category. All approved Certifications and Public Interest Findings should be
submitted to the Contract Plans Bureau to be uploaded to this site.

In an effort to promote information sharing among State Transportation Agencies, the
FHWA is encouraging the placement of approved Certifications and PIFs on the
AASHTO Product Evaluation List (APEL) website. In compliance with this request, MDT
will place approved Certifications for unique products and all federally approved PIFs
(with the exception of State-supplied materials) on the APEL website. Certifications for
products used for synchronization on a project-specific basis will not be placed on the
APEL website.

A copy of the appropriate approved Certifications and PIFs should be submitted to the
MDT Standards Committee, who will be responsible for placing the appropriate



information on the APEL website. As noted above, all Certifications and PIFs with
supporting documentation will be stored on the Contract Plans website even if they are
| also posted on the APEL website.



