
103.09.5 Release of Bid Documents to the Department 
The bid documents in escrow are and will remain the property of the Contractor unless a 

Certified Claim is filed by the Contractor or litigation or arbitration is initiated under the contract. 
In the event that the Contractor submits a Certified Claim or litigation or arbitration is initiated 
under the contract; the bid documents included in the escrow become the property of the 
Department for its use, specifically including use in preparing for and conducting of all claims, 
disputes, arbitration or litigation. Failure to submit all bid documents as defined in Subsection 
101.03 and the Bid Documentation Inventory Affidavit as required, or failure to include the items 
indicated by the Bidder on the Bid Documentation Inventory Affidavit in the documents that are 
placed in escrow, will be a material breach of the contract, is a failure to comply with a condition 
precedent to filing a claim or lawsuit, acts as a total and final waiver of all claims or disputes 
involving matters that would have been included (e.g. claims of delay, changed site conditions, 
loss of productivity, etc.), and subjects the Contractor to action under Section 18.3.101 ARM et 
seq. 

Within three calendar days of the Escrow Agent’s notification that the Bid Documents will be 
released to the Department, the Contractor may request to the Department that the Contractor 
have a representative present during the opening of the bid documents. 
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Deleted: Upon the Department’s receipt of the 
bid documents, the Contractor will be notified 
and must have a representative present during 
the opening, unless the representation is 
waived. Failure to appear at the date and time 
designated for the opening will be considered a 
waiver.
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